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NOTICE OF INTENT TO SUE

December 2, 2008

VIA CERTIFIED MAIL

Dirk Kempthorne, Secretary
U.S. Department of the Interior
1849 C Street, NW
Washington DC 20240

H. Dale Hall, Director

U.S. Fish and Wildlife Service
1849 C Street, NW MS 3238 MIB
Washington, DC 20240

Re:  Notice of Intent to File Suit Regarding the Designation of Critical Habitat for the
Wintering Population of the Piping Plover for North Carolina Units 1, 2, 4, and 5

Dear Secretary Kempthorne and Director Hall:

In accordance with the 60-day notice requirement of Section 11(g) of the Endangered
Species Act' ("ESA™), 16 U.S.C. § 1540(g)(2)(C), on behalf of the Cape Hatteras Access
Preservation Alliance ("CHAPA"), Dare County, North Carolina, and Hyde County, North
Carolina, you are hereby notified of our intent to commence a civil action for violations of the
ESA and its implementing regulations, as well as other federal environmental laws including the
National Environmental Policy Act ("NEPA"),? and the Administrative Procedure Act ("APA").?
These statutory violations arise from the United States Fish and Wildlife Service's ("FWS")
designation of critical habitat for the wintering population of the piping plover. The FWS's
actions have caused, presently are causing, and will foreseeably continue to cause, substantial
harm and adverse impacts to CHAPA's members, the Counties, and the thousands of people who
rely on the Cape Hatteras National Seashore (the "Seashore") for their livelihood and recreation.

We believe that the FWS has violated mandatory, non-discretionary duties under the
ESA. This is the second time that the FWS has designated critical habitat for the wintering

'See 16 U.S.C. §§ 1531 et seq.
2See 42 U.S.C. §§ 4321 et seq.
?See 5U.S.C. §§ 551 et seq.
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piping plover and this designation suffers from many of the same defects as the first designation
that was struck down in CHAPA v. U.S. Dep't of the Interior, 344 F.Supp. 2d 108 (D.D.C.
2004). Further, we believe that such designation is not necessary in light of ongoing
management under the Seashore's Interim Plan. Consequently, we request that the FWS
withdraw the rule and exempt the units from designation under the ESA. We are providing
notice pursuant to the ESA's citizen suit provision and, if necessary, intend to seek judicial relief
from such regulatory violations pursuant to the ESA, NEPA, and the APA.

Summary of Claims

e The FWS should have excluded the Seashore and Pea Island National Wildlife Refuge
from critical habitat designation because the benefits of exclusion outweighed the
benefits of designation.

e The FWS should have excluded the Seashore and Pea Island National Wildlife Refuge
from critical habitat designation because the Interim Plan meets the FWS's exclusion
requirements.

e The environmental assessment makes clear that the costs of designating critical habitat at
the Seashore and Pea Island outweigh the benefits.

e The economic analysis is still deficient. It arbitrarily relies on the discredited Vogelsong
study and fails to adequately discuss "the effects of the designation on everyone who
might be affected” as directed by Judge Lamberth.

e The FWS fails to satisfy Judge Lamberth's direction that FWS must adequately address
how each identified primary constituent element would need management or protection

e The FWS has still failed to comply with NEPA. The FWS's Environmental Assessment
contains virtually no science and does not address the extensive scientific data and
analysis that CHAPA and the Counties submitted through their environmental consultant.

e The FWS has been arbitrary and capricious under the APA. The FWS record fails to
make a "rational connection between the facts found and the choice made." Motor Veh.
Mfrs. Ass'n v. State Farm Ins., 463 U.S. 29, 57 (1983).

PARTIES

CHAPA was established as a project of the Outer Banks Preservation Association, Inc.
("OBPA") for the purpose of preserving and protecting a lifestyle and way of life historically
prevalent on the Outer Banks of North Carolina and, specifically, at Cape Hatteras National
Seashore. CHAPA is a coalition made up of several groups: the Cape Hatteras Anglers Club
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(with its 1,100 members), the North Carolina Beach Buggy Association (4,700 members), and
OBPA (with over 4,300 active members representing more than 20 states and Canada).

CHAPA's goals are well reflected by those of OBPA: to work with the National Park
Service ("NPS") to develop a comprehensive off-road vehicle ("ORV") use and management
plan that will meet the concerns of protecting the seashore’s resources without compromising the
area's distinctive lifestyle and economic health. Like OBPA, CHAPA advocates the protection
and preservation of our beaches within a framework of responsible, free and open beach access
to the sound and to ocean beaches for all users including properly licensed drivers and vehicles.
CHAPA members and many businesses of the Outer Banks of North Carolina are concerned that
the designation will lead to substantial limits or an outright ban on ORV use within these areas.
Such restrictions will have a devastating effect on the entire Outer Banks coastal economy and
threaten a lifestyle that predates the Seashore.*

Dare County is located in northeastern North Carolina along the Atlantic seaboard. The
County contains much of what is known as North Carolina's "Outer Banks" resort and vacation
areas and contains approximately one-fourth of the North Carolina coastline. It is the host to the
Cape Hatteras National Seashore, the Wright Brothers National Monument, and many other
tourist and historical attractions. Dare County has a permanent population of approximately
38,000. However, the County's tourism industry results in a large seasonal population with an
average daily population from June through August estimated to be approximately 200,000 to
225,000 (a total of 4.2 million in 2000). Six municipalities are located within the County: Duck,
Kill Devil Hills, Kitty Hawk, Manteo, Nags Head and Southern Shores. The Seashore is a major
tourist destination, with approximately 2.2 million visitors per year. The County's economic
health is heavily dependent on the revenues from tourism. For example, for fiscal year 2005-
2006, the County's revenues related to tourism were near $340 million.” Recreational access to
the Seashore beaches via ORVs is an essential component of the tourist-based economy.

Hyde County, North Carolina is located in northeastern North Carolina. Hyde County is
one of North Carolina's largest counties by acreage but has fewer than 5,500 residents. County
attractions include the Ocracoke Island portion of Cape Hatteras National Seashore—a tourist
Mecca accessible only by air or water. Mainland residents make their living farming or
commercial fishing while Ocracokians depend heavily on the tourist industry. A large
percentage of the tourism revenue in Hyde County is related to Ocracoke Island.

* Indeed, CHAPA's concerns about economic impacts are reflected in a recent Executive Order signed by President
Bush which calls for conservation of striped bass and red drum—two game fish species found near the Seashore—
"for the recreational, economic, and environmental benefit of the present and future generations of Americans, based
on sound science and in cooperation with State, territorial, local, and tribal governments, the private sector, and
others, as appropriate.” Executive Order 13449 (Oct. 20, 2007).

> Dr. James Kleckley, The Outer Banks Economy, available at
http://www.outerbankschamber.com/economics2.cfm.
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BACKGROUND

The piping plover (Charadrius melodus) is a small, sand-colored North American shore
bird with orange legs and two dark bands across its neck and forehead. Plovers breed in three
discrete areas of North America: the Northern Great Plains, the Great Lakes, and the Atlantic
Coast. Piping plovers from all three breeding populations winter along Atlantic Coast from
North Carolina south, along the Gulf Coast, and also in the Caribbean. The highest
concentration of wintering plovers is found on the Gulf Coast beaches of Texas, Louisiana, and
Florida.

In 1985, the FWS designated the Great Lakes population of the piping plover as
endangered and the Atlantic Coast and Great Plains populations as threatened. See 50 Fed. Reg.
50,720 (Oct. 4, 2001). The FWS also considers piping plovers threatened within their wintering
range. In 1996, the FWS was sued by Defenders of Wildlife for the agency's failure to designate
“critical habitat" for the Great Lakes population. A second suit related to the Great Plains
population was filed in 1997. In 2000, the FWS settled the case with Defenders. The consent
decree ordered the following: "critical habitat designation for the Great Lakes piping plover shall
be completed by April 30, 2001, and the final rule for the designation of critical habitat for the
Northern Great Plains piping plover shall be completed by March 15, 2002." While not ordered
to do so, the FWS decided to also designate critical habitat for wintering populations, claiming
that it could not distinguish between the wintering habitat of the two populations.

On July 10, 2001, the FWS published its final rule for designating critical habitat for the
wintering populations. 66 Fed. Reg. 36038. CHAPA fought the designation on many of the
same grounds as it does today. See CHAPA v. U.S. Dep't of the Interior, 344 F.Supp. 2d 108
(D.D.C. 2004). The four critical habitat units in question here were remanded back to the FWS.
The agency responded over the last few years with a series of proposed rules, draft economic
analyses, and environmental assessments which eventually led to the current Revised
Designation of Critical Habitat for the Wintering Population of the Piping Plover ("Final Rule")
published on October 21, 2008 (73 Fed. Reg. 62816). This designation affects more than 2,043
acres of North Carolina shoreline; no significant changes were made to the proposed rule in spite
of the thousands of comments received.®

I. ENDANGERED SPECIES ACT CLAIMS

Pursuant to section 4 of the ESA, the FWS may designate specific geographical areas as
“critical habitat" concurrently with the listing of a species. Critical habitat is defined as those
"specific areas within the geographical areas occupied by the species, at the time it is listed . . .
on which are found those physical or biological features [that are] (I) essential to the
conservation of the species and (II) which may require special management considerations or

8 CHAPA, Dare County, and Hyde County have been actively involved in the process. For example, on July 30,
2007 and on June 16, 2008, the organization provided the FWS with detailed comments on the critical habitat
designation for North Carolina Units 1, 2, 4, and 5. We incorporate our prior comments by reference.
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protection. . . ." 16 U.S.C. § 1532(5)(A)(i). In addition, the FWS may designate, "specific areas
outside of the geographical area occupied by the species at the time it is listed . . . upon a

determination by the Secretary that such areas are essential for the conservation of the species."
Id. at § 1532(5)(A)(i1).

However, unlike the decision to list a species, the FWS must consider economics in the
critical habitat designation process. Pursuant to section 4, the FWS has a statutory obligation to
designate critical habitat on the basis of the "best scientific data available . . . after taking into
consideration the economic impact, and any other relevant impact, of specifying any particular
area as critical habitat.” Id. at § 1533(b)(2). The Secretary may exclude any area from critical
habitat "if he determines that the benefits of such exclusion outweigh the benefits of specifying
such area as critical habitat." Id. The critical habitat regulations plainly require that the FWS
focus on the "biological or physical constituent elements within the defined area” to be
designated that are "essential to the conservation of the species” and that "are known to require
special management considerations or protection. . .." See 50 C.F.R. § 17.94(c).

A. THE FWS SHOULD HAVE EXCLUDED CAPE HATTERAS NATIONAL
SEASHORE AND PEA ISLAND NATIONAL WILDLIFE REFUGE FROM
CRITICAL HABITAT DESIGNATION BECAUSE THE BENEFITS OF
EXCLUSION OUTWEIGHED THE BENEFITS OF DESIGNATION.

In the October 21 Final Rule, the FWS relies heavily on Ctr. for Biological Diversity v.
Norton ("CBD"), 240 F. Supp 2d 1090 (D. Ariz. 2003), in concluding that "if a habitat is already
under some sort of management for its conservation, that particular habitat required special
management considerations or protection and, therefore, meets the definition of critical habitat.”
Final Rule at 62817. That basis is not supportable under FWS policy and is contradicted by
other case law. Rather, the FWS should have excluded the Seashore and Pea Island from critical
habitat designation under ESA section 4(b)(2) because both areas satisfy the requirements for a
non-economic exclusion. Section 4(b)(2) grants the Secretary authority to "exclude any area
from critical habitat if he determines that benefits of such exclusion outweigh the benefits of
specifying such area as part of the critical habitat." 16 U.S.C. § 1553(b)(2). The Secretary
cannot exclude an area under section 4(b)(2) if "failure to designate will result in the extinction
of the species concerned.” Id.

1. The Interim Protected Species Management Plan supports exclusion
of the Seashore.

In determining whether an area should be designated as critical habitat, the Secretary can
consider economic impact and "any other relevant impact of specifying any particular area as
critical habitat." Id. Consideration of "other relevant impact" does not mean that critical habitat
designation is required simply because a management plan is in place. Rather, the FWS can
decide not to designate after evaluating the impact of an existing land management plan. See
Home Builders Ass'n of N. Cal. v. U.S. Fish and Wildlife Serv. (Home Builders I), No. CIV. S-
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05-0629, 2006 WL 3190518, at *29 (E.D. Cal. Nov. 2, 2006) (upholding the FWS's exclusion of
state and Federal lands from critical habitat designation based on an existing land management
plan). In fact, the FWS may exclude an area based on a draft management plan. Id. at *30. The
rationale behind this type of exclusion rests on the notion that Federal agencies can manage lands
and provide protections that make designation of critical habitat unnecessary. See Clarification
of the Economic and Non-Economic Exclusions for the Final Designation of Critical Habitat for
Four Vernal Pool Crustaceans and Eleven Vernal Pool Plants in California and Southern Oregon,
72 Fed. Reg. 30,270 (May 31, 2007).

The FWS is not required to calculate economic costs and benefits when evaluating the
benefits of exclusion and critical designation based on non-economic factors. Indeed, the
decision of Home Builders Assn of N. Cal. v. U.S. Fish and Wildlife Service (Home Builders II),
No. CIV. §-05-0629, 2007 WL 201248, at *4 (E.D. Cal. Jan. 24, 2007) provides strong support
for excluding the units from designation. Under the Home Builders 1II case, the FWS should
have evaluated whether the alternative land management plan serving as a basis for a non-
economic exclusion "adequately incorporate[s] the ESA's recovery goals." Id. The FWS's
approach to analyzing exclusions based on existing management plans should have involved
weighing the benefits of designation, including increased public awareness and a section 7
consultation, against the benefits of exclusion, including the preservation of the FWS's current
and future partnerships in conservation. Final Designation of Critical Habitat for Four Vernal
Pool Crustaceans and Eleven Vernal Pool Plants in California and Southern Oregon, 70 Fed.
Reg. 46,924, 46,947-48 (Aug.11, 2005). The court in Home Builders II upheld this balancing
approach as reasonable. 2007 WL 201248 at *4.

Both Home Builders courts upheld the FWS's exclusion of Carrizo Plain National
Monument ("Carrizo Plain") based on an existing management plan. See Home Builders I at
*29-*30; see also Home Builders II at *4. Carrizo Plain is an area cooperatively managed by the
BLM, the FWS, and the California Department of Fish and Game. Clarification of the Economic
and Non-Economic Exclusions, 72 Fed. Reg. at 30,290. The FWS excluded Carrizo Plain based
on a draft 2005 management plan that was rooted in long-term conservation and recovery goals
for listed plans and animals. Id. The plan had six goals: (1) to improve and sustain listed
populations to meet recovery goals; (2) to take avoidance measures; (3) to survey sensitive
resources before conducting activities; (4) to avoid areas supporting listed species to the greatest
extent possible; (5) to require the presence of personnel knowledgeable about sensitive resources
during activities; and (6) to compensate for adverse effects. Id. Based on the draft plan, the
FWS determined that critical habitat designation for Carrizo Plain "would provide little gain in
the way of increased recognition for special habitat values on lands" because the land is already
"expressly managed to protect and enhance those values." 1d.

Much like Carrizo Plain, the Seashore is governed by an existing management plan
issued by the NPS. See Finding of No Significant Impact/Interim Protected Species
Management Strategy ("Interim Plan")(July 2007). Indeed, the Seashore's own Superintendent
Mike Murray requested exclusion, detailing the specific measures that benefit the wintering
plover population (year-round closures, monitoring, information generation for the public, and so
forth). Letter from Murray to the FWS (July 30, 2007), available at






